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1. IDENTITY OF PETITIONER

Appcllant Richard Plechner, pro sc and indigent,
asks this coutt to accept review of the decision designated
in Part 11 of this motion.

1. APPELLATE DECISION 1O BE REVIEWED

Petitioner requests that the Washington State
Supreme Courl revicw and reverse the Washinglon Statc
Court of Appeals decision in State v. Plechner, No. 38563~
9-111, consolidated with {» re Pers. Resiraint of Plechner,
No. 38755-1-MI. A copy of this decision is atlachcd as
Appendix A.

1l,  ISSUES PRESENTED I'ORREVIEW

1) Did the Court. of Appeals err when it relused
to consider evidence outside the record in
cvaluating Mr. Plechner’s Personal Restraint
Petition?

2) Did the Court of Appcals fail to apply the
proper standard when evaluating whether
new evidence attachcd to Mr. Plechner’s

petition warranted relief?



3) id the Court of Appcals fail to consider all
rclevant facts when asscessing Mr. Plechner’s

claims of ineffective assistance of counsel?

V.  STATEMENT OF TTHE CASE

Atter the conclusion of his criminal trial, Mr.
Plechner filed both a personal restraint petition and a direct
appeal in the Court o' Appcals, Bivision II. On January 5,
2021, the Commissioner of Division 11 ordered that M.
Plechner’s PRP should be consolidated with his direct
appeal. Ruling by Commissioner Schmidt, attached as
Appendix B. The Commissioner further ordered that
“respondent may tile a singlc response addressing both the
appcal and this petition.” fd.  On January 6, 2021, Mr.
Plechner filed a supplement to his PRP containing
additional ¢vidence, which the court construed as a Motion
to Supplement and granted.

On August 9, 2021, Mr, Plechner tiled a document
in Division 1l entitled “Supplemental Statement ol
Additional Grounds and Supplemental P.R.P. (pro-sc)

(with  cxhibits)” (hereafier “Supplemental Filing”).

t



Supplemental Filing Cover Page, attached as Appendix C.
Mr. Plechner clearly intended this document to serve as
both a Statement ol Additional Girounds and a supplement
to his PRP, given that they had been consolidated into a
single case. He attached several exhibits to this filing with
the intent that they be considcred in his PRP, including a
photograph which contlicts with the account of Tina
Gumm (whosc testimony forined the sole basis for Mr.
Plechner’s conviction) and a police report which also
contradicts Ms. Gumm’s testimony. e made several
arguments in this filing which relicd on the articles of
evidence he had attached, including that the newly
discovered evidence warrants a new trial; that his rights
under the Conlfrontation Clause had been violated; that his
trial counsel, Gene Austin, was inelfective; and others. On
November 15, 2021, the court permiticd Mr. Plechner to
further supplement this document with an additional
cxhibit outside the record, a signed declaration by Jasmine
Palma, whose lestimony would have contradicted Ms.

Gumm’s.

LA



On December 2, 2021, Mr. Plechner was informed
that in order to cxpedite review, his consolidated appeal
and PRP wecre transferred to Division 1] of the Court of
Appeals.

Tn its unpublished opinion tiled May 3, 2022, the
Court of Appeals, Division 111 scemed to regard Mr.
Plechner’s August 2, 2021 filing solcly as a statement of
additional grounds:

The accused may attach or rcterence only

documents contained in the record in a

statement of additional grounds. The accused

must assertcrrors invo [ving tacts or evidence

not in the record through a personal restraint

petition, not & pro se statement of additional

grounds.

State v. Plechner al 24 (citations omitted).

Regarding the photograph Included in Mr.
Plechner’s supplemental tiling as “Exhibit 13, the court
wrote that “Because this argument arises fiom new
evidence not introduced at trial, we address this contention

when  responding  to Plechner's  personal — restraint

petition.” /d.



The court proceeded Lo rcject all other arguments in
Mr. Plechner’s supplemental {iling which relied on the
attached exhibits. Thec coult refused to consider Mr,
Plechner’s argument that the State committed Brady
violations, writing that*“Plechner cites to materials outsidc
ol the trial record contrary to the rules of a stalcment of
additional grounds.” fd. at 25. Thc court refused to
consider Mr, Plechner’s argument that his trial counsel
was ineffective, writing that “To the extent they arc not
duplicative [of appellant counsel’s briefing], Plechner’s
arguments arc inscrutable or request this court Lo consider
materials outside of the trial couwrt record.” 7dl. at 26.

The court allimicd Mr. Plechner’s conviction and

dismissed his PRP without a reference hearing. /d. at 27.

V.  ARGUMENT

1) The Court ol Appeals erred when it refused (o

consider _evidence outside the record when

evaluating Mr. Plechner’s PRP.

A personal restraint petition is the appropriale

vehicle to seek reliel” from a judgment based on materials



outstde {he trial record. State v. MeFarland, 127 Wash.2d
322,335 (1995). In a PRP, both the appcilant and the State
arc pennitted to submit evidence outside the existing
record. In re Nichols, 171 Wash.2d 370, 375 (2011).
Wherc a direct appeal is consolidated with a PRP, and a
filing i1s responsive o both proceedings, the revicwing
coutlt may treat referenccs 10 materials outside the rccord
as having been raised in thc PRP. See State v. Harper, 64
Wash. App. 283, 289 n3 (1992) (“While this
evidence is outside the rccord and cannot be considered
on the direct appeal, il can be considered as part ol
the consolidated petition[.]").

T'he Court of Appeals., Division I, clearly regarded
Mr. Plechner’s Supplemental Filing as both a statement of
additional grounds and a supplement to his PRP, when
they grantcd his motion to further supplement his tiling
with an additional affidavil not contained in the trial
record. l'urther, that the court ncver made Mr. Plechner

aware that his filing was in any way deficient, nor ordered



him to amend it, demonstratcs that it intended to consider
the attached evidence as having been raised in his PRP.

The Division Ill court’s f{ailure to treat Mr.
Plechner’s filing as a PRP has resulted in an unjust and
inequitable outcomec. Several of the claims in Mr.
Plechner’s PRP rely on evidence outside the trial record,
including his claims of newly-discovcred evidence, Brady
violations, and incffective assistance o[ counsel. Were the
courts’ dismissal of his PRP to stand, Mr. Plcchner would
be torced Lo raisc these arguments in a successive PRP,
having already raiscd them in his initial PRP proceeding
in Division IT.

It is possiblc that there was a misundcrstanding or
loss of nuance when Mr. Plechner’s consolidatcd casc was
transferred to Division Ill in order to expedite revicw, and
a new panel of judges confronted the lengthy and
somewhat fraught proccdurat history of Mr. Plechner's
case with fresh eyes. Tlowever, Mr. Plechner (a pro sc
litigant) should not bear the cost ofthat misundcrstanding.

At a minimum, the c¢vidence he attached to his



Supplemental Filing presents a sufficient case (o justify a
reference hearing.

Accordingly, Mr. Plechner’s petition should be
remanded for consideration of the new evidence attached
to his Supplemental Filing and, if necessary, a rcference
hearing should be ordered.

2) The Court of Appeals did not applv the proper

standard when evaluating whcther the photoeraph

attached to Mr. Plechner’s PRP warranted relief.

T'o the extent that the Court of Appeals pave any
considcration to the additional evidence submitted by M.
Plechner, it did not apply the correct and well-settled legal
standard.

To adjudge a claim of newly-discovered cvidence
in a PRP, the revicwing court must determine whether the
evidence (1) will probably change the result of the trial,
(2) was discovered since the trial, (3) could not have been
discovered belore trial by the exercise of due diligence, (4)

is matertal, and (5} is not merely cumulative or



unpeaching. State v. Williams, 96 Wash.2d 215, 223
{1981).

The analysis performed by the Court of Appeals
bears no resemblance Le this wellestablished test, The
Court of Appeals wrolc:

Assuming admissibility of the photograph,

Richard Plechner docs not establish a

complete miscarriage of justice. The jury

could have interpreled the photograph to
support Tina Gumm'’s testimony. Assuming

Plechner took the photograph of Tina Gumm

on the day of the alleged crime, the

photograph supports Gumm’s testimony that

she and Plcchner were together that morning

and that Plechner enjoycd the opportunity Lo
commil the crime betere taking the photo.

State v. Plechner at 27. Rather than determine
whether the photograph would*mraohably change the result
of trial,” the court found only that there was some
conceivable way the jury “could have” interpreted the new
evidence and ¢nded its analysis.

The ability to construct some hypothcetical in which
the jury finds some new evidence unpersuasive has no
bearing on the prababiliry that that evidence would create

a reasonable doubt in the minds of a jury,

9



In-other-werds; the "Test' is: If any jurist could
find the wew evidence persusaive eneugh to have a cenclusien

other than a finding of '"Guilty". More-over; the lower

" is stated in a very misleading way. The

courts ''Legic'
court said;"Plechner enjoyed the opportunity to commit the

crime "BEFORE" taking the photo.' Herc; the court is concluding
that: First, the alleged crime was cemmited...then the
photograph of "Tina Gumm" was taken at; '"8:23 a.m." "AFTER"

she was allegedly assaulted, 'This is a full 53 minutes

after 7:30 a.m. Further; the trial testimony of Tina Gumm

shows the following:

Page 386 @ line no.4 '"Q: Your testimony was .on the
18th. around 7:30 a.m. you woke
up...were you wrong about that?"

Page 386 @ line no.6 "A. No."

Page 233 @ line no.6 "Q. And you went straight out
the dooxr 1s that correct?”

Page 238 @ line ne.7 ™A. Yes."

Page 144 @ line no.19 "A. I kind ef like exploded,
you know, to try to expand my
space and asked where my dogs
were, I just get up off the bed
and reached for the door looking
for my dogs anmd he had put my degs
eutside of the room."

A reasonable jurist would have found this testimony totally

incongruent with the photograph that not only shows Tina Gumm, but

alse her dog on my bed 53 minutes after the alleged assault supposedly
happend. Ne where in the Trial Transcript dees Tina refer to having her
photograph taken "AFTER" being assaulted or hew she returned te my

house and bed 53 minutes after going to the Am./Pm. More-ever; the
“Shelton Police Report’ and the statement of "Jasmine Palma" each

support the authenticity of the photograph. Clearly the lewer court

did net give this evidence a fair review.

10



I'urthermore, wherc a defendant presents multiple
items of newly-discovered evidence, their probable eftect
on the outcome of atrial should be considered collcctively,
not item-by-item. As stated above, the Court of Appeals
considered only one article of newly discovered cvidence;
the photograph attached to Mr. Plechiner's earlier filing. It
did not consider the other exhibits attached by Mr,
Plechner (the police report and the signed declaration by
Jasmine Palma). Even if thc court had peiformed the
proper analysis on the likely impact ofthe photograph, the
photograph cannot be considcred in isolation but must be
considered ¢ollectively with all other articles ol newly-
discovered evidence.

To fairly review Mr, Plecliner’s claims, the Cowt of
Appeals must consider whether the aggregate effect of a
photograph, a police report, and a signed declaration — all
of which contradictthe testimony of the State’s only direct
witness — warrant rclief from the judgment.

Accordingly, Mr. Plechner’s petition should be

remanded for reconsideration under the correct legal

Ll



standard and, if necessary, a reference hearing should be

ordered.

3) The Court of Appeals did not consider all relevant

evidence pertaming o Mr. Plechner’s claim of

inetfective assistance of counsel.

Becausc the Court of Appeals incorrectly refused to
consider matcrials outside the record when cvaluating Mr.
Plechner’s claim of ineftective assistance of counscl. itdid
not conduct a tull and fair analysis.

The evidence attached to Mr. Plechner’s
Supp lemental Filing must be considcred, as it weighs in
(avor of a finding of inetfective assistance of counsel.

For example, the signed declaration of Jasmine Palma
establishes that Gene Austin, Mr. Plechner’s attorney,
failed to investigate and call a witness whosc testimony
would have corroborated Mr. Plechner’s account. See Harr
v. Gomez, 174 I'3d 1067, 1073 (9th Cir, 1999) (*When
defensc counsci tails to introduce . . . Evidence that

corroboratcs a key detense witness whomn the jury might

12



otherwise not bclieve — confidence in the outcome is
necessarily undermined.™).

Because the Court of Appeals failed to consider this
evidence, ils analysis of Mr. Plechner's inetfective
assistance claim is incomplete.

Accordingly, Mr. Plechncr’s petition should be
remanded for full considcration of all relevant evidence
and, if necessary, a relcrence hearing should be ordered.

Further; new that the cerena-virus pandemic is
basically over, this case should ®e sent back te Pivisien Two.

VI.  CONCLUSI®ON

Based on the above, this Court should grant
discretionary review.
P
PATED this 3/=day of
August, 2022.

Respecttully submitted,

r—i;‘-gc,/w Iipzé/ij%

Richard Plechner
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FILED
MAY 3, 2022

In the Office of the Clerk of Court
W A State-Court of Appeuls Division [l

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON
DIVISTION THREE

STATLE OF WASHINGTON,

No. 38563-9-111 consolidated wilh

Respondent, No. 38755-1-111

Ve

UNPUBLISHED OPINION
RICHARD ANTHONY PLE.CHNER.

Appcllant,

In the Maller of the Personal Restraint ol

RICHARD ANTHONY PLECHNER

— e e O n a e e

FEARING, J. — In attacking his convictions [or indecent liberties and assault in the
tourth degree wilh sexual motivation, Richard Plechner {orwards numerous assignments
of crror by way of an appcal, stalement of additional grounds (SAG), and a personal
restraint petition,. We rejeet all contentions and attirm his conviction,

FACTS
We gather the {acts from the trial (cstimony ol Tina Gumm, the victim. Tina

Gumm mel Richard Plechner while she resided at the home of Leslic Ellerbrock,. Gumm



No. 385639-111 cons. with 38755-1-T1]

State v. Plechner; Personal Restraint of Plechner

dcscribed Plechner as neither tnend nor scxual partner. After departing from the
Ellerbrock homc, Gumm dwelled in other homcs and shelters, and occasionally saw
Plechner. Atsome unidentified time, the car of Tasmine Palma, Plechner’s girlfriend,
struck Gumm’s car.

On September 17, 2019, Tina Gumm encounltcted Richard Plechner on the strcet
outside a domestic violence shelter. Plechner informed Gumm that her car had been
damaged. Gumm had yet to scc the damage. She had slcpt the previous two nights in
anothcr car she owned.

Between the hours of 11 p.m. and 3:30 a.m. on Seplember 17-18, Tina Gumm
visited Picchner’s house to inquire about the car, After speaking with Plechner, Gumm
fell asleep on a bed in hishousc. At7:30 a.m., Gumm awokc to fcel Plechner’s hands
inside her pants and in contact with her vagina.

Dcspite the nonconsenting and intimate contact, Tina Gumm drove Richard
Plccler that morning 1o WalMart and an AM/PM mant. She then accompanied Plechner
to thc domestic violcnce sheller to view the damage to Gumm’s car.

In late Septcmber 2019, lina Gumm lodged at Jasmine Palma’s house for two
days. At 10:00 a.m. on one of these momings, Palma and Richard P’lechner, while inside
Paima’s residence, locked Gumm outside as she smoked a cigarctte. Either ’lechner or
Palma called the police. The police arrived at the residence und directed Gumm to leave

Palma’s address. On October 3, 2019, two or moic days after her expulsion from



No. 38563-9111 cons. with 38755-1-T11
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Palma’s residence, Gumm reported the touching of her vagina by Plechner to the Shelton
Policc Department.
PROCIPURT:

The Statc of Washington charged Richard Plechner with onc count of indecent
liberties with a victim incapablec ol consenl by reason of being physically helpless 1o have
sexual contact and onc count of assault in the fourth degree with scxual motivation.
Eugene Austin represented Richard Plechner at trial, and Tyler Bickcrton represcnted the
State. The jury trial began on January §, 2020.

Befere voir dire on January &, defense counsel Eugene Austin expressed confusion
about the indecenl liberties charge. He commented to the trial court that he had believed
the Statc bascd the charge on forcible compulsion under RCYV 9A.44.100(1)(a). The
intformation instead alleged, under RCWW 9A.44.100( 1)(b), that the victim could nol
consent by reason of being phy sically helpless.

Attorney Eugene Austin contemplated calling Jasmine Palma as a trial witness.

As aresult, the court appointed atlomey Pcter Jonces to tepiesent Palma because of
pending charges against her slemming from the damage to Tina Gumm’s vehicle.
Palma’s trial testimony could implicate her. Jones adviscd that Palma intended to invoke
her Fifth Amendment to the United States Constitution right if asked any questions at

{rial.



No. 38563-9-17l cons. with 38753-1-1i1
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Aller Jasmine Palma’s anriouncement about invoking her right to remain silent,
defense counsel Eugene Austin interiected that Richard Plechner wished fer replacement
trial counsel. Plechner directly addressed the trial comt and insisted he had a right to
subpocna witnesses. Plechner added that he directed Austin to call Paima to testity, but
that Austin nowrelused. Plechner desired Palma’s Leslimony that Tina Gumm had
blackmailcd Pal ma with threats to report a hitand-1in accident to the policc.

Peter Jones, who also served as public delense administrator for Mason County,
commented that no other public defender would be able o otherwise address Richard
Plecler’ s concerns about the refusal to summon Jasmine Palma (o testify. After
questioning by the trial court, Plechner concluded he did not wish to [ire Eugene Austin
as his trial counsel. The court invitcd Plcchner to relay any tuturc impassc with Austin.

After jury voir dite, Eugene Austin informed the tiial court anew that Richard
Plechner wished new counscl or to proceed pro se. Plcchncr complained to the court that
Austin failed to aggressively advocate on Plechner’s behal [ and that he suffered
ineffective assistance of counscl. The trial court declined to appoint new counsel.

Alier completion of voir dirc, trial resumed on Friday, January 10, 2020. The
State called Tina Gumm as its first witness, Gumm identified Richard Plechner as the
onc who placed his hand in her pants and on her vagina. Gumm added that Plcchner
previously tesided in jail while she resided in Leslic Tllerbrock’s domicile. In the

absence of the jury, Fugenc Austin, on behalf of Plechner, requested a curative
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instruction for the jury to ignore Gumm’s statement that Plcchner had been in jail.
Plcchnet, on behalf of himselt, dcmanded a curative instruction that told the jury that the
State dismissed the prosecution, {or which he had resided in jail. Attorney Austin
misunderstood Pfechner’s requcst and believed Plechner wanted to ask for the curent
case to hedismissed The tnal court corrcctly heard Plechner’s request and rejected the
giving of Plcchner’s preferred ingtruction. Austin withdrew the request tor a more
fimited curativc instruction.

Tina Gumm’s testimony resumed. She rclated a history of domestic violence and
experiences with postiraumaitic sttess disorder {(PTS®) stcnuning from the violence. The
court excused the jury to hear contcntions between defense counsel and the State’s
atorncy rclating to Gumm'’s testimony on these topics. Dcfense counsel remarked:

Mr. Plechner believes that—that [Gunun]—she went back thc last

{ime to meet with-—with [her ex-boyfriend] Stcve so that she could steal his

truck. And that she could-— then afte—and i fI'm-—shc stole the truck

And that she thcn wanted Jasmine to assist her in- in her case, but Jasmine

was—was with Mr. Plcchner and she needed Mr. Plechner—and she ends

up—they havc a falling out and she necds Mr. Plechner to get her—her

back into good—good graccs.

I think even if'we went down that fine shc would have to take the

Fifth and it would—my—my—my—my interest was just to understand her

motivation behind doing what she—hcr actions—her whoic coursc of

aclions.

Report of Procecdings (RP) at 229-30. The prosccuting attorney voiced frustration:
—for the rccord, itappears Mr. Austin is proceeding ethically and

following the rules. Towcvcer he’s making arecord of his client who seems
to not understand the (ules, who is not an attorney. And I—I—1 appreciate
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him putting it on the record ter purposes of appcal. But perhaps this needs

to be a conversation with Mr. Plcchner that that's inadmissible. 1 don’t see

how that comes in, regardless of—1 don’t think that there’s any feundation

that could be set {hat gets to that end result of answering:— asking the

question, having-—did you steal a car, werc you charged with, because I’'m

objccting to all that.

... Tt scems cach issue thatis causing dclay in this trial and causing
conflict is Mr. Plcchner intcriecting with inadmissible and improper

qucstions or argument,

RP at231-32. Thc cowt dcferred to defense counsel about whether he wished to pursue
further questioning rctating to Gumm stealing a car. Counsel did not pursue this line of
questioning. The court recessed for the weckend.

T'he State rested on Tuesday. January 14, 2020, after interogating the police
officer who interviewed l'ina Gumm. The State askcd the ofticer to identily Richard
Plechner. Aftorthe officer commented that Plechner was present at counscl tablc,
atlorney Eugene Austin asked that the of ficer clarily which of the two pcople sitting at
defcnse counsel was Plecbner. The officer replied that Plechner wore a blue striped
collared shirt.

Qutsid e the presence of the jury on January 14, defense counscl Eugene Austin
informed the court that Richard Plechner told Austin that someonc left a note on
Plechner’s door during the weekend. Plechner claimed he discovercd the notc on
Monday night outsidc his door and that Tina Gumm had written the note. Thc notc

declared: “have your attomey put Tina back on the stand. Have him ask her one

qucstion.” RP at 274; see also SAG at 38. Austin had not y<t locatcd Gumm to demand
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her return for further testimony. The court recessed the trial until the next moring Lo

afford thc detensce time to locate Gumm.

The court reconvencd on January 15, 2020. 1nthe absence of the jury, Eugene
Austin notiticd thc court of anothcr communication from Tina Gumm, Jasminc Palma
had forwarded to Richard Plechner a tcxt message from Gumm. Attorncy Austin called
Palma to testil'y as an offer of prooi of the contents of the tcxt mcssage. Palma testificd
thal Gumm wrote about uncertainty ol whether to continue with the prosecution against
Plechner and that she was unsure about the events of Lhe night in question. Palmarelatcd
that the text message had been deleted from her phone, bul that she had ferwaided Lhe

original mcssage to Plcchner. Palma then read to the court the contents ol the lengthy

tcxt message from Gumni:

| didn’t think you’d answer. | wanted Richard’s allornezy |sic| phone
number. The proseculor gave it 1o me and | forgol it. F'm in Bremerion
having a ncrvous brcakdown on my way 1o my neighbor’s—to my
neighbor’s house—apartment. | already missed twice. Nothing can ever be
simple. Everything had io be something big fucking production.

I’m so fucking angry and my life plans. my dreams, my
opportunitics, my ability to function. my personal bclongings, my beautiful
innocent littlc dogs. my rclationship, my credibility, and my sense of
belonging, my trust, my sense ot safety and my identity—not my name, but
who ] am has all been violatcd and dccimated. There isn’t anything about
me or my life that | recognize anymorc, or that's worth claiming,

The shentf’s already told me 1 was wrong about what |Gumm’s
abusive ex-boyiriend| Steve has donc Lo me. And they said 1 was menially
ill. The DV shelter said 1 was wrong about Steve and said I’m emotionally
sick. Mason General Hospital and the clinics told me { had psychiatric
issucs and that T was wrong about thinking I’vc becn abuscd and cxposed Lo



No. 38563-9-111 cons. with 38755-1-111
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toxins, and told me | needed to leave: that they would not treat me for any

physical issues until | see a psychiatric doctor first.

Thenthe only thing I'm left to helieve is that | could be wrong about

Richard hurting me. 1 need the attoiney’s number. | cannot make it to

coutt until tomorrow.

RP at333-34,

The Statc’s attorney objected to the court’s considecration of the text message
based on the grounds of lack of authentication, the best cvidence rulc, and hcarsay. The
count ruled that the text message constituted hearsay not subject to an exception.

Eugene Austin, on behalf of Richard Plechner, moved [or a witncss warrant to
compel the attendance of Tina Gumm to tcstify again since the trial court had not
released her as a witness. The State responded:

Tt sccms cvery step of the way what defensc has tricd to accomplish
within the pasttwo days, going from this alleged note that was placcd on

the Defendant’s door, to this alleged text message that was sent to Ms.

Palma, is thatit’s all speculation. There is nothing that they have from Lhe

mouth of Tina Gunium in rcgards to anything that they would put on (o the

case. There is no matcriality here, and nothing has been asserted to the

Court by the defense.

RP at 344-45. Befere the State finished its argument, Gumim arrived at the courthousc
rcady to testify,

Bctorc the jury entered the courtroom to hear additional tcstimony, defense
counscl Fugene Austin informed the trial court that Richard Plechner wished for him to

pursue a line of questioning in potential violation of a motion in limnine. The court

rccognized the disagreement but informed Austin that he remainced responsible for
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deciding the line of questioning to pursue. Austin next informed the court that Plcchner
wished to fire him, The court asked Plechner ifhc wished to proceed pro se. Plcchner
responded that he still wanted a lawyer.
Tina Gumm assumed the witness stand. Gumm then testificd:
Q@ [ATTORNEY AUSTIN] Okay. liave you cver indicated o
anyone that you—that you were mistaken?
A [TINA GUMM] ] sent a text message to Jasminc where 1 was
trying to-—so I’ve been to the sheiif[’s office so many times ahout my ex
and—and nothing’s cver happened. So | feel like I’'m being brainwashed (o
believe that 1 can’t trust mysclf. So—so in the text message I sard that—
{TYLER] BICKERTON: I"'m going to object to—as hearsayin the
text message.
THE COURT: Sustained.
RP at 377-78. Austin did not pose any further questions aboul the lext message. Austin
successiully infroduccd the hand writlen note into cvidence, and Gumm admitted that she
had leftthe note at Plechner’s door. On cross-examination, the Statc's attorney askcd
Gumm whcther she had been mistaken in rclating any of the events that occurred when
she slept. on the bed at Plechner’s home. Gumm responded that she had not been
mistaken,
Defense counscl callcd Leslie Ellerbrock as the detensc’s final witness.
Ellerbrock declared that Tina Gumm and Richard Plechner had mct while Gumm resided
in Ellerbrock’s spare bedroom and that Gumm exhibited hostility toward Plechner.

Ellerbrock testified that Gumm had lived in her household [or et ght months beforc

Ellertwock cxpctled her.
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One jury instruction read: “A touching is offensive if thc touching would offend
anordinary person who is not unduly sensitive.” Clerk’s Papers at 0.
The prosecuting attomey remarked during closing:

| want to start this of [ by saying there’s nothing 1 say right now tor
thc next 19, 15 minutes, or when [ come back in rebuttal, that will be
evidence. You're not to consider anything | say as evidence. The evidence
camc from that chair and that chair alone. Thal goes [or Mr. Austin as well.
If [ say somcthing that docsn’t sound right, or | mis-remem bered,
remember, you guys have that instruction as well. Maybe | wrote
something down, maybe } misheard something, or maybe I’m mis-
analyzing somcthing. This is all up for you to decide. Everything that
camc out of thc mouth of'thc witness[cs] is for you to decide. Right now [
am jusl arguing what I helieve, and what the State believes isthe theory of
the case.

RP at455 (emphasis added). Befense counsel did not object to these introductory

rcmarks,
The State's atlorney analyzcd the law of assault during closing:

An assault is an intcntional touching or— or touching of another
pcrson that is harmful or offensive, regardiess of whether any physical
injury is done to that person. So it’s goingto be up to you 12 individuals to
decide, would the touching of an individual’s intimate area be harmful or
offensive. Would any one of you he offended if vour intimate area was
touched? Thatis the question of this assault. 1 submit to you absolutcly,

And the delinition further goes, a touching is offensive if the
touching would offend an ordinary person who is not unduly sensitive. So
the question is once again. would an ordinary person be sensitive to the fact
of letting another man. if you were a female, touch their vagina? Or
pcrhaps if you were a man having a woman touch your penis? Or any way
of this axis, it docsn’t matter. . . .

1 submit to you the touching of an intimate arca is offcnsive. And it
is not—and it is notlo the level of an ordinary person who would be

10
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sensitive, ‘cause 1'd submit to you each and every one ol us would be the
same.

RP at 461-62 (emphasis added). Befense counscl did not object to the prosecutor’s
characterizalion of the law ol assault.
The State’s atto rney attacked thc defensc'’s theory:

The defense wants you Lo believe that Ms. Tina Gumm made up this
wholc story; that she fabricated it, because of past instances with Richard
Plechner. But at the same time, they'rc attacking her retelling stories,
remembering [acts. With all due respect to counscl, I’d submit to you. A¢'s
talking out of both sides of his mowth. On onc hand he’s putting down Ms.
Gumm stating she can’t remember anything, shc’slived a tough life, she
has PTSD, she has anxiety. But then on the other hand he’s tclling she has
been able to concoct this whole story. to fabricale this story, all just 10
convict Richard Plcchncr. Docs that make sense to you? That’s going to
be something | want you to consider.

On one hand Ms. Gumm who, by all accounts has had diflicullies,
coutd she come up with this wholc story? And hc’s basing it on threc
instances. He’s basing it on an incident with the Ellcrbrocks who—she
lived ather house. And you heard Ms. Ellerbrock said | kicked her out. 1
want you to think about her testimony, think about her credibility, 1°d
submit to you, shc was a smug and non-caring individual with the world.

And Tl also submit to you, that wus a rehearsed. coached
testimony. Tivery point of her testimony—

MR. AUSTIN: Your Honor, I’m going to objecl to that—tbat
comment.

M ,MR. BICKERTON: It’s argument.

MR. AUSTIN: | know, but shc—hec—she’s—he’s impugning
defense counsel, as well as the—as—as the witness without any sort of
basis on it.

MR. BICKERTON: It's argument. 1'm getting to the basis.

THE COURT: It’s argument, overruled.

MR. BICKERTON: Witness took that stand. and every question |
asked, what'd she do? She paused waiting [or an objection, or actually was
trying to think of legal ob jections in her head, and making comments
herselt,, or looking to the Judge, can 1 ask—can | answer, can 1—can | not

1
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answer this? 1 asked a question, nothing was answered, and she still
paused. She didn’t even want to answer. Why? [ submitto you because
shc dido’t know how she was supposed (o answer. No, instead the whole
time she starcd dircctly at these two. She stared at her friend. She stared at
her fricnd, the same person who she said she would invite over for dinner
tonight. Shc said that last night. She would havc invited him ovcr fer
dinner. Do you want to take her story into question? Call her into
question ?

And thcy want you to believe that because Ms. Gumm was kicked
outl of the housc of the Fllcrbrock’s in July, that August, Scptembcr,
Oclober—August, Scptember, sorry, iwo months later she concocted a
story that he scxually assaulted her because of that? No. Isubmitto you
no.

RP at477-79 (emphasis added).

During closing, the prosecuting attorncy discussed Richard Plechner’s and Tina

Gumm’s intcractions:

You hcard her testif y how scared she was. bow shc statced that she
had PTSD, mental trauma, she’s in tcar, she’s scared, she has anxiety of
stalking That’s the lifc she’s lived. She also stated that Mr. Plechner talks
alot, he’s loud, he talks fast hc's controlling, he gives directions, he
manipulates, he causes friction, and he causcs distrust - distrust. She
testified that anyone Mr. Plechner talks (o, he attempts to control, attempts
to influence.

That’s what Mr. Plechner wants to do—wanted todo in this (rial.
Hc tricd to control. he tried to influence. And T submitto you, it didn’t
work. And that the 12 of you are going to find him guilty—

MR. AUSTIN: Objection, Your—Your llonor—

MR. BICKERTON: —of two counts—

THE COURT: Just a moment, there’s an objection.

MR. AUSTIN: Objcction. T-—1—1 think, you know, asseiting that
that—could we—could wc discuss this outsidc the jury? ‘Cause I'm going
to be—

MR. BICKERTON: Can we havc a quick side bar?

THE COURT: Side bar.

MR. AUSTIN: That’s fine.
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SIDE BAR CONFERENCE
Side bar at the request of defense counsel of the record.
THE COURT: Overruled.
RP at 480-81. After excusing the juryto begin their deliberations, the court explained
that it had ovceruled detensc counscl’s objection at the side bar. Defense counsel had
complained during the side bar that the prosecuting attorriiey had referenced the delays of
trial as being Plechner’s taull.
The jury returned guiity verdicts on both charges.
LAW AND ANALYSIS
On appeal, Richard Plechuer asserts numerous assignments of error in his
appellate counsel’s brief, his statement of additional grounds, and a personal restraint
petition. TTc contends the trial cowt intrnged on his constitutional rights to counsel,
etfedive counsel, and to contront his accusers and the prosccuting attomcey cngaged in
misconduct. We separate arguments asserted in the three filings, starting with appcllate
counsel’s brief.
Right to Counsel
Richard Plechner tirst contends that the trial court failed to honor his constitutional
rightto counsel when rcfusing to appoint him a new altorney when effeclive
communications between attorney Fugenc Austin and himsclfended. Plechner adds that

the trial court failed to conduct a sulficient investigation into the nature and impact of the

conflict between his counscl and him. We note that, when questioned by the trial court,
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Plechner stated he wanted an attomey and never expressly asked for a new attorney. We
review this argument anyway.

An indigentdelendant does not have the inexorable right to he represented by a
lawyer of his choosing. Wheat v. United States, 486 U.S. 153, 159, 108 S. Ct. 1692, 100
L. Ed 2d 140 (1988). Bul when the relationship between lawyer and defendant
completely collapses, the rcfusal to substitute new counsel violates the defendant’s Sixth
Amendment right Lo el[ective assistance ol counsel. /1 re Personal Restraint of Stenson,
142 Wn.2d 710, 722,16 P.3d | (2001). When an indigent defendant fails to provide
legitimate reasons tor Lhe assignment of substitute counsel, the court may rcquirc the
defendant to either continue with current counscl or to procced pro sc. State v. Del¥eese,
117 Wn.2d 369, 376, 816 P.2d | (1991). The factors considered in determining whether
an irreconcilable contlict exists include (1) the extent of the conflict, (2} the adequacy of
the trial court’s inquiry, and (3) the timclincss of the motion. United States v. Moore, 159
F.3d 1154, 115%-59 (9th Cir. 1998); /n re Personal Restraint of Stenson, 142 Wn.2d 710,
724 (2001). An adcquate inquiry must include a tull inquiry of the diffarences between
the accused and his counsel. State v. Cross, 156 Wn.2d 580, 610, 132 P.3d 80 (2006),
abrogated on other grounds by State v. Gregory, 192 Wn.2d 1, 427 P.3d 621 (2018).
When the request for change of counsel comes during the trial, or on the eve of trial, the

court may, in the cxercise of its sound discrction, rcfusc to dclay the trial to obtain new
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counse!l and therelore may rejecl the request. United States v. Williams, 594 F.2d 1258,
1260 (Sth Cir. 1979); In re Personal Restraint of Stenson, 142 Wn.2d 710,732 (2001).

Disagreement about trial strategy does not violale a defendant’s constitutional
rights. unlcss the disagrccment actually compromises Lhe atlormey’s ability to provide
adeqguale representation. State v. Cross, 156 Wn.2d 580, 611 (2006). Although a client
decides the goals of litigation and whether to cxcrcisc some constitutional rights, the
altorney determines the means. State v. Cross, 156 Wn.2d at 606.

Richard Plechner and his counscl, Eugenc Austin, cncountcred a straincd
relationship. Nevertheless, the conflict related lo wrial stralegy. Plechner disputed his
attorney’s refusal to call a witness, allempled to direct specific questions to ask a witness
on the stand, and hoped to introduce ncw cvidence at trial. Each time a conllict arosc, the
trial courl conducled adequate inquiries into the attorncy-clicnttelationship. The courl
repeatedly heard concerns from both Plecluier and Austin and concluded that the
differences did not implicale a disagreement of constitutional magnitude. Ewach conflict
tell into territory allocated to defiznsc counsel {or dedision-making. Plechner’s
complaints were untimely. Thus, we disccrn no error.

Our Suprenic Court has found no irreconcilable conllict with more substantial
disagreements between counsel and detendant. In State v. Cross. 156 Wn.2d 580 (2006),
defense counsel’s decision nol Lo present a substantive detense and instead focus on

arguments regarding the defendant’s mental capacily did nol creale irreconcilable

o



No. 38563-9- 11 cons. with 38755-1-111
State v. Plechner; Persenal Restraint of Plechner
conflict. In In re Persenal Restraint of Stensen, 142 Wn.2d 710 (2001), defense
counsel’s determination that the guilt phasc of a case “could not be won” becausc of
ovelwhelming evidence did not justify a finding of irreconcilable conflict.

Right of Controntation

Richard Plechner next contends that the trial court denicd his right of
confrontation by improperly excluding evidence of the complaining witness’s bias.
Amendment VI of the Uniled Stales Conslitution and article 1, section 22 of the
Washington Constitution protect a defendant’s right to confront an adverse witness.
Primarily, the con[l'ontation right protects a defendant’s ability to cross-examine
witncsses. Dougleas v. Alabama, 330U S. 415,418-19, 85 S. Ct. 1074, I3 1.. T'd. 2d 934
(1965). Through cross-examination, a detendant may test the perception, memory, and
credibility of witnesses, which helps assure the accuracy of the fuct-finding process.
State v. Darden, 145 Wn.2d 612, 620,41 P.3d 1189 (2002).

Richard Plecluier argues that the tial court violated his right to confrontation by
limiting cross-cxamination about Tina Gumm’s pending auto theft charges.
Ncevertheless, the court never limited cross-examination on this topic. Plechner’s trial
counsel did not pursue questioning relating to the auto theft charges, but only informed
the trial cour! that Plechner wished to pursue the questions. Without a trial court ruling

on the matter, this cour! has no basis to find error. We address Plechner’s contention that
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his trial counsel should have questioned Gunn on pending charges in his assignment of
ineffective assistance of counsel.
Prosecutorial Misconduct

Richard Plecbner contends the State’s attorney engaged in misconduct with four
categories of remarks during closing statemen!: when declaring his personal opinion
regarding Plcchner’s guilt, when misstating the law of assault, when impugning defensc
counsel, and when referencng evidence outside the record Plechner also requests that
wc vicw the cumulative impact of the misconduct when determining whether to reverse
his conviction.

To establish prosecutorial misconduc!, a detendant must show that the prosecuting
attorney’s remarks were both impropcr and prejudicial. State v. Allen. 182 Wn.2d 304,
373,341 P.3d 268 (2015). Thc burden to cstablish prcjudicc requircs a detendant to
provc a substantial likclihood that the instances ot misconduct alfected the jury's verdict.
State v. Thorgerson, 172 \Wn.2d 438, 442-43,258 P.3d 43 (201 1}.

Trial defense counsel did nol objec! to any of the challenged comments by the
prosecuting attorney. When a delendant fails 1o object to improper rcmarks at trial, the
defendant waives review of the error lwless the remarks were so flagrant and ill
intentioned that they caused an enduring and resulting prejudice that could not have been
neutralized by an admonition to the jury. State v. Siater, 197 Wn.2d 660, 68, 486 P.3d

873 (2021). The “tlagrant and ill intentioned” standard sets a higher bar for reversal than
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the “improper and prcjudicial” standard and applies only in a nawow set of cases when
the ceurt holds concemn about the jury drawing improper inferences from thc cvidence.
State v. Loughhom, 196 Wn.2d 64, 74, 470 P.3d 499 (202Q). Under this hcightened
standard, the defendant must show (1) no cur-dive instruction would have obviated any
prejudicial cffect on the jury and (2) there is a substantial likclihood that the misconduct
allecled the jury's verdict. State v. Emery, 174 Wn.2d 741,761,278 P.3d 653 (2012).

Richard Plechner first argues that the prosecutor gave a personal opinion of
Plechner’s guilt when he intoned: “Right now ] am just arguing what I bclieve. and what
the State believes is the theoty of the case.” KP at455. A prosecutor should avoid
expressing a personal opinion of guilt. /n re Personal Resiraint of Glasmann, 175 Wn.2d
696, 7006, 286 P.3d 673 (2012). Ncvertheless, we concludce that the State’s attorncy
expressed no personal opinion as o the guilt of Richarcl Plechner, Whenread in ¢context,
his mentioning of what he believcd referenced whathe believed to be theories of the case,
not what he personally believed to be the [acts or the validity ol the prosecution against
Plcchner. The State’s attorncy had carlicr statcd that his represcntations conccrning the
facts did not constitute facts.

Richard Plechner next argues that the prosecutor misstated the law of assault to the
jury when he asked jurors to determine whether each would have been offended ifhe or

she was touched in intimate areas. Such a subjective standard conflicts with the law’s
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rcquircment that a touching be offensive (o an ordinary person who is not unduly
scusitive. State v. Smith, 159 Wn.2d 778, 781, 154 P.3d 873 (2007).

A prosccutor’s argument to the jury must be confined to the law stated in the trial
cowrt’s instructions. State v. Fstill. 80 Wn.2d 196, 199,492 P.2d 1037 (1972). A
misstatement of the law may constitule prosecutorial misconduct. State v. Baven port,
100 Wn.2d 757, 761-65, 675 P.2d 1213 (1984). When thc prosecutor mischaracterizes
the law and there is a substantial likclihood that thc misstatement affectled the jury
verdict. the accused is denied a fair trial. State v. Gotcher. 52 Wu. App. 350, 355, 759
P.2d 1216 (1988).

Stare v. Walker. 164 Wn. App. 724, 265 P.3d 19! (201 1), adhered to on remand,
173 Wn. App. 1027 (2013) (unpublishcd), inferms our decision. During closing ina
prosecution against Aquarius Walker tor first degrec murdar, the State's attorney
informed the jury that the defense ol others standard would be met if the jury would have
taken the same action in defense. This remark misstated thc law cstablishing an objective
test for defensc of others. The law and the jury instruction did notallow thc jury to
substitute sub jective belicf with an objective test or standard based on a reasonable
person. The prosecuting attorncy rcpcated his theme of a subjective standard seven
times, once afler an objection by defense counscl. A PowerPoint slid ¢ instructed the jury
that the test to apply was whether “ ‘1 would do it too. 11 knew what he kncw.””’ Staie v.

Walker, 164 Wn. App. 724.735-36 (2011). This court ruled that the prosecuting attorncy
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committed misconduct. The cumulative elfect of this misconduct with other improper
arguments required a reversal.

We agrce with Richard Plechner that the State’s attorney misstated the law. We
dcclinc reversal, howcever, because we concludc the error did not likely affect the verdict.
The prosecutor only uttered the mistakc oncc, and we rule that he did not commit other
misconduct. Practically all persons would considcer touching of privatc patts to be
offensive. The critical question for the jury was whcther the touching occurted, not
whether the touching of the vaginal area conslituted o[fensive behavior to a reasonablc
person.

Richard Plechner argues that the prosecutor unfairly impugned defense counsel.
Plcchner complains that the prosccuting attorncy accuscd trial counscl of coaching a
wilness on her testimony. The State’s allorney’s intoned: “thal was a rehearsed, coached
testimony.” RP at 478. Plechncr does not complain about the State’s attormey’s
accusation toward delense counsel of “lalking out of both sides of his mouth.” RP at477.

A prosccutor must not impugn the rolc or intcgrity of dcfensc counscl. State v.
Lindsay, 180 Wn.2d 423, 431-32,326 P.3d 125 (2014). Our Suprcmc Court has found
pre judice when a prosecutor impugned opposing counscl by describing dcfensc tactics as
“‘bogus’” and “*sleight of hand."”” State v. Thorgerson, 172 Wn.2d 438, 450-52 (2011),

Richard Plechner’s prosecuting attorney directed the contested comments at

witness Leslic Ellarbrock becausc she purportedly tailored her testimony to be favorable
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to Plcchner. When doing so, the prosccutor highlighted aspects ol the Ellerbrock’s
behavior during tcstimony and suggested those behaviors diminished her credibility. The
Statc’s attorncey ncver identiticd defense counsel as the coach of Ellerbrock. Thus, we
concludec that the prosccutor’s accusations did not target defensc counscl.

Richard Plechner next contends that the prosceutor referred to cvidence outside of
the record when the State’s attorney mentioned that Plechner sought to control and
manipulate Tina Gumm. Plechner contends that this argument by the Statc implicated
him fer rcpeatedly delaying the trial. A prosccutor may notremark on ficts not in
cvidence, although he may argue reasonable inlcrences from the evidence. State v.
Russell, 125 Wn.2d 24, 87-88, 882 P.2d 747 (1994). Although the prosecutor had
expressed carlicr concem about Plecchner causing delay s in trial, the closing argumcnt
was untcthered {rom any trial continuances. The prosccutor could rcasonably draw
inferences from other cvidence of the manipulative natttre of Plechner.

Finally, Richard Plechner assigns cumulative ciror given the volume of
prosccutorial misconduct at trial. Hc docs not cite to any case supporting his argument
that this court may tind cumulative crror cven if no individual instancc of misconduct
prejudiced the jury against him, Thc cumulative crror doctrine docs not apply when the
crrors arc fcw and have little or no effect on the outcome of the trial. State v. Weber, 159
Wn.2d 252, 279, 149 P.3d 646 (2006). We lind onc instance ol misconduct that did not

tmpact the jury verdict.
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Inetfective Assistance of Counsel

To demonstrate ineffective assistance ol counsel, a det'endant must make two
showings: (1) defense counsel’s representation {ell below an objective standard of
reasonableness and (2) delense counsel’s deticient representation prejudiced the
defendant. Swricklund v. Washington, 466 LI.S. 668, 687, i04 S. Ct. 2052, 80 L. Ed. 2d
674 (1984); State v. Vazquez, 198 Wn.2d 239, 247-48, 494 P.3d 424 (2021). Couts
indulge a strong presumption that counselis eftective. State v. Vazguez, 198 Wn.2d 239,
247,

A defendant must first show that trial counsel’s pertormance toll below an
objeclive standard of reasonableness based on consideration of all the circumstances.
When doing so, the defendant must show in the record the absence of legitimate strategic
or tactical reasons supporting the challenged conducl by counsel. Stae v. Vazauez, 1 98
Wn.2d 239, 248 (2021); State v. MeFariand, 127 Wn.2d 322, 336, 899 P.2d 1251 (1995).

Richard Plechner faults his trial counscl for tailing to impcach the credibility of
accuser Tina Gumm with a text message in which she qucstioned her memory of the
events comprising the alleged crime. Gumm began to testify about the text message.
The State’s attorney objected on hearsay grounds, and the tiial court sustained the
objection. Befcnsc counscl did not further attempt to impcach Gumm with thic text

message.
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Richard Plechner’s briefing on appeal fails to addrcss whether the hearsay rule
precluded admission or use of the text message Lo impeach the complaining witncss.
Without Plechner’s demonsltration of the admissibility of the text message. we cannot
find counsel’s representation inelfective.

Richard Plechner also argues that defense counsel perlormed inelfectively for
failing to impcach Tma Gumm with a pending auto thelt charge. A party may impeach a
witness with a crime only after a criminal conviclion. ER 6€9(a). Plechner does not
cstablish that his detensc counscl could have cmployed a pending charge tor
impeachment.

Richard Plechner assigns error (o defense counscl's tailure to object Lo
prosecutorial misconduct tor expressing a personal opinion and misstating the law of
assault. We already ruled that the State’s attomey did not express a personal opinion.
Assuming dcfensc counscl pertormed inadcquatcly fer failing to object to the prosccutor
arguing a subicctive standard for ottensive touching, we have alrcady ruled that Plechner
shows no prejudice.

Richard Plechner highlights his 111al counsel’s confission on the firstday of trial
over the indecent liberty charge. Plechner does not establish that any confusion atfected
the trial strategy or prejudiced him. Richard Plechner further argucs that defense counsel
assistcd in Plcchner’s in-court identitication by rcqucsting the police otticer to clarify

whecther counsel or Plechner was the defendant. Given that the jury witnessed defensc
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counscl making lcgal argumcnts, the jury would have assumcd that Plechner was the
dcicndant. Tina Gumm had also identificd Plcchner.

Finally, Richard Plcchncer also asserts that multiple attorney/client conversations
within the hearing of others in the courtroom prcjudiced him. The rceord docs not
support a conclusion Lhal these interactions occurred in the presence of the jury.

Statement ol Additional Grounds

We address eight assignments of error asserted in Richard Plechner’s statement of
additional grounds. First, Plechtier maintains that a photograph not introduced at trial
proved his ininocence. Because this argument arises {rom new evidence not introduced at
trial, we address this contention when responding to Plechner’s personal restraint
petition. The accused may attach or reference only documents contained in the rccord in
a stalement of additional grounds. RAD 10.10(c). The accused must assert exrors
invol ving facts or cvidcnee not i the record through a personal restraint petition, not a
pro se statement of additional grounds. State v. Calvin, 176 Wn. App. 1,26,3 16 P.3d
496 (2013), remanded on other grounds, 183 Wn.2d 1013, 353 P.3d 640 (2015).

Second, Richard Plechner contends the trial court denied him his Sixth
Amcndment right to confrontation. This argument duplicates his appellant counsel’s

bricfing.
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Third, the trial court tailed to permut his calling Jasminc Palma as a witness.
Nevertheless. Plechner possessed no such right. His attorncy’s decision not to call Palma
as a witness lell within the attorney’s reasonable judgment in detcrmining trial strategy.

Fourth, thc State and the Shellon Police Department failed to collect and prescrve
materially exculpalory evidence. Plechner ciles Lo materials oulside ol the trial record
contrary to the nlcs of a statemcent of additional grounds.

Fifh, according to Richard Plechinier, the State comnulled prosecutorial
misconduct, Plcchner's appcllant’s brict raised the issuc of prosccutorial misconduct, but
Plechner identifies additional conduct of the prosccuting attorncy n his statement of
additional grounds as grounds tor reversal. Plechncr argucs that the prosecutor should
not have commented aboul Plechner’s supposed belie(s and Tina Gutrin’s credibility,
Nevertheless. a prosecutor may make reasonable inferences [rom the evidence and make
arguments regarding witncss credibility. Plcchner argucs that the prosceutor’s polite
intcractions with Tina Gumm constitutcd prosecutorial misconduct. We disagree, and
Plechner cites no law to support this contention. Tinally, Plechner complaing that the
prosecutor argued Lhat Plechner was fabricating evidence throughout Plechner’s attempts
to introduce new evidence at lrial. These arguments. oulside the presence of the jury,
could have had no prciudicial cffect on the jury’s verdict,

Sixth, Richard Plcchner maintains that insufficient cvidence supported his

conviction. The (cst lor sulliciency of evidence is whether, after viewing Lhe evidence in
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the light most favorable to the State, any rat.ional trier of fact could have found the
essential elements of the crime beyond a reasonable doubt. Srare v. Hosier, 157 Wn.2d 1,
8, 133 P.3d 936 (2006). A reviewing court defers to the fact finder on issues of witness
aredibility, testimony. and porsuasivencss of the cvidence. Stale v. Rodriguez, 187 Wn.
App. 922, 930. 352 P.3d 200 (201 5). The jury could havc tcasonably credited Tina
Gumm's testimony in convicting Richard Plechner.

Scventh, Richard Plechner argucs his trial counscl pertuormed incffectively, These
contentions duplicale appellant counsel’s briefing. To the extent they are not duplicativc,
Plechner’s arguments are inscrutable or request this court (o consider materials outside of
the trial court record.

Eighth, thctrial coutt committed an abusc of discrction when allowing Eugene
Austin to continue o represent him at (rial despitc an rreconcilable contlicl. This
argument also echoes contentions raised in the appellant’s briel.

Personal Restraint Petition

In a personal testraint petition, Richard Pfechner argues that a photograph not
introduced at trial provcs his innocence.

To obtain rclicf with a pcisonal restraint petition, a petitioner must cstablish either
constitutional crror that causcd actual and substantial pre judice or a nonconstitutional
error thal constituted a fundamental defect resulting in a complete miscarriage of justicc.

In re Personal Restraint of Davis. 152 Wn.2d 647.671-72, 101 P.3d | (2004). The
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photograph forwarded by Richard Plechner depicts a woman lying down. The purporled
date and time of the photograph, September 18, 2019 at 823 a.m., [loats above the
photograph. Plechner conlends he snappcd the photograph.

Assuming admissibility of the photograph, Richard Plechner does nol establish a
complctc miscarriage of justice. The jury could havce interpreted the photograph Lo
support Tina Gurmm’s testimony. Assuming Plechner took the photograph of Tina
Gumm on the day of the alleged crime, the photograph supports Gumm?’s testimony thal
she and Plechner werc together that morning and that Plechner en joyed the opportunity to
commit the ctime belore taking the photo.

CONCLUSION

We affiitm Richard Plechner’s conviction and dismiss his personal restraint
petition.

A majority ot the pancl has dctermined this opinion will not be printed in the

W ashington Appellate Reports, but it will be [iled for public record pursuant to RCW

WIE CONCUR:
/fMﬁzw S OE gﬁ( /

’

Siddoway. C.J. g Staab, J.

2.06.040.
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